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UNITED STATES DEPARTMENT OF INTERIOR
NATIONAL PARK SERVICE

IN THE MATTER OF:

MORNING STAR MINE S1TE
MOJAVE NATIONAL PRESERVE
SAN BERNARDINO COUNTY, CA

VANDERBILT GOLD
CORPORATION;
MINERAL, METAL & MINING
MANAGEMENT LTD.,
Respondents.

U.S. Department of the Interior

National Park Service

Proceeding under Sections 104, 107 and
122 of the Comprehensive
Environmental Response,
Compensation, and Liability Act, as
amended, 42 U,S.C. §§ 9604, 9607 and
9622

ADMINISTRATIVE ORDER ON CONSENT
FOR REMOVAL ACTION

I, JURISDICTION AND GENERAL PROVISIONS

1. This Adminislxative Order on Consent for Removal Action ("Order") is entered into voluntarily

by the United States Depar~ent of the Interior acting through the National Park Service ("DOI" or

"NPS") with respondents, Vanderbilt Gold Corporation ("VGC"), and Mineral, Metal & Mining

Management Ltd., a Nebraska Limited Partnership ("4EM") ("Respondents"). This Order provides

for the performance of a Removal Action by 4EM and the reimbursement of response costs incurred by

the DOI in connection with the Morning Star Mine (the "Site"), located in the Mojave National

Preserve, a unit of the National Park System. This Order requires 4EM to conduct the Removal Action

described herein to protect the public health or welfare or the environment from the actual
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or threatened release of hazardous substances, pollutants, or contaminants at or fi’om the Site

through the beneficial reuse of reclassified heap leach material on the Site.

2.    The Dcpm~nvnt of the Iuterior issues this Order pursuant to the authority vested in the

President 0fthe United States by sections 104, 107 and 122 of the Comprehensive Environmental

Response, Compensation, and Liability Act of 1980, 42 U.S.C. §§ 9604, 9607 and 9622, as

amended ("CERCLA"). This authority is delegated to the Secretary of the Interior by Executive

Order 12580, January 23, 1987, 52 Federal Register 2923, as amended by Executive Order 13016,

August 28, 1996, 61 Federal Register 45871. The authority of the Secretary to issue this Order is

further delegated to the Director of the National Park Sta’vice and to the DOI Solicitor pursuant to

207 Departmental Manual 7.3 (January 2, 2001).

3, NPS has notified the State of California, Lahontan Regional Wate~ Quality Control Bo~d,

San Bernardino County, and the State of California, Department of Conservation ("DOC"), Office

of Mine Reclamation, of this action.

4. The DOC has issued CA MINE ID: 91-36-0114 for this Site. VGC has entered into an

agreement with 4EM whereby it leases the heap leach material to 4EM which 4EM will then

detoxify, assume title to, and sell as construction material.

5.    Respondents’ participation in this Order shall not constitute or be construed as an

admission of liability or of the findings or determinations contained in this Order except in a

proceeding to enforce the terms of this Order. Respondents agree to comply with and be bound by

the terms of this Order as it applies to each of them. Respondents further agree that they will not

contest the basis or validity of this Order or its terms.
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IL PARTIES BOL~rD

6. This Order applies to and is binding upon NI’S and upon Respondents and Respondents’

successors and assigns. Any change in ownership or corporate status of Respondents including,

but not lirai(ed to, any ~ausfer of assets or real or personal property shall not alter Respondents"

responsibilities under this Order. Except as provided heroin, Respondents are jointly and

severally liable for performance of the obligations required by this Order, However, byagreement

of the Parties, 4EM will take primary responsibility for implementing the Work Plan and

~ovid.ing financial assurance for the Work, as defined herein, and for performing associated

activities and obligations as specifically noted in this Order. 4EM is entering into this Order for

the purpose of implementing a Removal Action on behalfofVGC under this Order, and, except

specifically provided herein, is not consenting to any llabil/ty or responsibility under the above-

referenced CEKCLA provisions. Should 4EM not fully perfom~ the obligations for which it has

assumed primary responsibility under this Order, in. addition to the remedies provided herein with

reference to 4EM, the NPS retains its fall authority to proceed against VGC under this Order and

under CERCLA.

J

"1. Each Respondent shall ensure that its contractors, subcontractors, and ropresentat/ves

receive a copy of this Order and comply With this Order, Each Respondent shall be responsible

for any noncompliance with tnuvisions of this Order applying to it, whether individually, jointly

or severally.

III.. DEF~ONS

8. Unless otherwise expressly provided herein, terms used in this Order, which are defined in

CERCLA or in regulations promulgated under CERCLA, shall have the meaning assigned to them

in the statute or its implementing regulations. Whenever terms listed below are used in this Order

or in the documents attached to this Order or in.corporated by reference into this Order, the

following definitions shall apply:
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a. "Action Memorandum" shall mean the decision document issued by the NPS on June

9, 9_003 svle, cting an off-Site removal alternative proposcxl by 4EM for the Site.

b. "AOC’" shall mean this Administrative Ordm" on Consent and all referencexl and

attached documents. In the event of conflict between the terms in the body of this Administrat/ve

Order on Consen~ and any such document, the former shall control.

c, "Board" shall mean the State of California, Lahontan Basin Regional Water Quality

Control Board.

d. "CERCLA" shall me, an the Comprehensive Environmental Response, Compensation,

and Liability Act of 1980, ~ amended, 42 U.S.C. § 9601, et ae¢,

e. "County" shall mean the County of San Bemardino.

f. "Day" shall mean a cal~dar day. In computing any period of time under this Order,

when the last day would fall on a Saturday, Sunday, o1" Federal holiday, the period shall run until

the close of business of the next working day.

g, "Detoxify" shall mean the method(s) by which the Board’s Discharge Specifications

for the liquid and solid portions of the heap leach pads and associated solution(s) axe achieved.
/

h, °’Detoxified material" shall mean that heap leach matexial which has achieved the

Board’s Waste Discharge Requirements for residual Total, WAD and Soluble cyanide values in

the Iiquid and solid process waste fractions in any leach pad or solution pond as set forth in the

BoardOrder Nos. 6-89-170, 6-89-170A1, and 6-89-170A2.

i. "Discharge Specifications" and "Waste Discharge Requirements" shall mean the

levels of Tota.l, WAD and Soluble Cyanide in wastcwater or any material containing cyanide as
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defined in Board Order No. 6-89-170, or any amendment to said Order.

j. "EE/CA" and" Engineering Evaluation/Cost Analysis" shall mean that document.

tiffed, Engineering Evaluan’on and Cost Analysis, dated November 26, 2002 which discusses and

Compares removal alternatives for the Site, which is incorporated by reference as a part of this

Order.

k. "Effective Date" shall be the Effective Date of this Order as provided in Paragraph

107.

1, "EPA" shall mean the United States Environmental Protection Ago’hey and any

successor departments or agencies of the United States,

ha, "Final Product" shall mean the heap leach material from pads No. 1 and No. 2 that has

been dctoxified so as to meet the Board’s Waste Discharge Specifications and has been

reclassified by the Board from Group B to Oroup C mining waste or as unregulated, and through

the on-Site sampling and analytic procedures set forth in the Work Plan(s) as provided in

Paragraphs 32 - 36, below, has been confirmed to be safe and otherwise suitable for removal and

sale as construction mater{al.

n. "Future Response Costs" shall mean all costs that the United States incurs subsequent

to those defined as Past Response Costs, including, but not limited to, direct and indirect costs, in

rcx, icwing or developing plans, reports and other items pursuant to this Order, verifying the Work,

or otherwise implementing, overseeing, or ~mforcing this Order, including, but not limited to,

payroll costs, contractor costs, travel costs, laboratory costs, and the costs incurred pursuant to

Paragraph 101 (additional removal action) and Paragraph 82 (work takeover). Future Response

Costs shall include costs associated with collection and analysis of split samples, inspection of

documents and field activities, coordinating with fed~al and state agencies and the public, and

holding meetings.
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o. "Group B Mining Waste" shall mean mining wastes that consist of or contain

nonhazardous soluble pollutants of concentrations that exceed water quality Objectives for, or

Could cause, degradation of.water~ of the State as defined.in Section 22480(b)(2) of Article 1,

Subchapter I, Chapter 7, Subdivision I, Division 2, Title 27, California code of Regulatious.

p_ "Group C Mining Waste" shall mean mining wastes from which any discharge would be

in compliance with the applicable water quality control plan: including water quality objectives

other than turbidity as defined in Section 22480(b)(3) of Article 1, Subchapter 1, Chapter 7,

Subdivision 1, Division 2, Title 27, California Code of Regulations.

q. "Interest" shall mean interest at the rate specified for interest on investments oft.he

Hazardous Substance Superfund as specified in 42 U.S.C. § 9607(a), compounded annually on

October I of each year, in accordance with 42 U.S.C. § 9607(a). The applicable rate ofinter¢st

shall be the rate in effect at the time the interest accrues. The rate of interest is subject to change

on October 1 of each year.

r. "National. Contingency Plan" or "NCP" shall mean the National Contingency Plan

promulgated pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, codified at 40 C.F.P-- Part

300, including any amendments thereto.

s. "Paragraph" shall mean a portion of this Order identified by an Arabic numeral.

t. "Parties" shall mean the Department of the Interior ("D OF’), acting through the

National Park Service ("NPS’), and Respondents.

¯ u. "Past Response Costs" shall mean all costs, including, but not limited to, direct and

indirect costs, that the United States paid or.incurred in connection with the Site .through

September 30, 2004, plus Interest on all such costs through such date.
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v. "Offi~ of Mine Reclamation" and "DOC"shall mean the Office of Mine-

Reclamation, California Department of Conservation,

w. "RCRA" shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C. § 6901, et

seq, (also known as the Resource Conservation and Record/Act),

x. "Reclassify)’ shall mean the action of the Bo~rd to revise the designation of the heap

leach pad materials from Group B mining waste to Group C mining waste, or to umegulated

status, basedupon the request of 4EM and on the results of an approved sampling/analytic plan

for dctoxification of the heap leach pad materials and associated solutioi~(s).

y. "Removal Action" shall have the meaning assigned to it in CERCLA and its

implementing regulations and shall include those activities defined as "Work," to be undertaken

by 4EM under this Order.

z. "Respondents" shall mean VGC and 4EM.

aa. "Sampling and Analysis Plan(s)" (SAP) shall bc included as part 0fthe Work Plan

defined below. The SAP shall describe the procedures and s~ategy for obtaining the information

required to characterize the heap leach materials as Croup C mining wastes, or as unregulated, and

to confirm that any material characterized by 4EM as Final Product meets the definition of Final

Product before it leaves the Site. In addition, the SAP shall include the procedures and analyses to

be used to dgtc~aninc whether all clean up levels in the.Work Arc~, including, but not limited, to

the areas beneath the footprints of the heap leach pads and the pregnant solution pond, have been

met. The SAP shall include a Quality Assurance Project Plan.

bb. "Section" shall mean a portion of this Order identified by a Roman numeral and

includes one or more Paragraphs.
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"Site" shall mean the Work Area and other areas affected by mining ol~ations,

including the waste rock piles, the pit, and various building and othcT improvements.

dd. "SMARA" shall mean the Surface M_~ng and Reclamation Act of 1975, Public

Resources Code, Division 2, Chapter 9, Section 2710 et seq. administered bY .the California

Department of Conservation, O~ce of Mine Reclamation, and San Bemardino County as "Lead

Agency.’"

ee. "Statement of Work" or "SOW" shall mean Attachment A to this Ord~, which

provides a general description of the activities that will be undertaken to implement the Removal

Action, The SOW is incorporated into this Order and is an enforceable partof this Order, The

Work Plan(s) will be prepared by 4EM and submitted to NPS for review, amendment and ’

approval, or disapproval to provide additional details regarding implementation of those activities

described in the SOW,

ft. ’°Total Cyanide" as analyzed in the solid portion of the leach pad material shall mean

total cyanide as determined by ASTM Method D2036-81A,

gg. "Waste Classification" shall mean mirdng waste ~.classified under Secti0n22480Co)

of Article l, Subchapter 1, Chapter 7, Subdivision I, Division 2, Title 27, California Code of

Regulations.

hh. "Waste Material" shall mean I) any "hazardous substance" under Section I 01 (I 4) of

CERCLA, 42 U.S.C. § 9601(14); 2) any pollutant or contaminant under Section 101(33) of

CERCLA, 42 U.S,C. § 9601(33); 3) any "solid waste" under Section 1004(27) of RCRA, 42

U.S.C. § 6903(27); and 4) any "hazardous matedar’ as that term is defined under California law.

ii, "Weak Acid Dissociable (WAD) Cyanide" shall mean free ~anide as determined by



ASTM Method D2036-81A.

jj. "Work" shall mean all activities described in the NPS-approved WorkPlan(s), the

sow, the Action Memorandum, the Engineering Evaluation and Cost Analysis (EE/CA) and any

relevant orders from the Board.

kk. "Work Area" shall mean the portion of the Site to be utilized by 4EM in performing

the Work, as shown in the diagrams and maps approved as a part of the final Work Plan(s). This

area, in general, encompasses heap leach pad No, 1, heap leach pad No, 2, equipment and

processing staging area north of pad No. 1, the pregnant solution pond~ and certain areas outside

the Site, including the mine access road, the valley wells located, adjacent to the Morning Star

Mine Road and the associated pipeline from the wells to the mine area.

11, "Work Plan(s)" shall mean the detailed plan(s) of activities for implementing the

requirements of this Order and the SOW. 4EM shall submit to/tiPS for review, amendment, and

approval, a proposed Work Plan within 45 days of the effective date of this Order. Upon final

approval of the Work Plan by the N-P.. S, the Work Plan shall form a part of this Order and be

enforceable as such. The Work Plan(s) may be amended by subsequent Work Plans which 4EM
J

shall submit to N-PS for review, amendment, and prior approval, before implementing any such

amendments.

Iv. FINDING~ OF FACT

9. The Morning Star Mine is an inactive open pit mine with related rock dumps, heap leach

pads, and other equipment, improvements, and materials located on the eastern slope of the

Iva~pah Mountains in Section 28 of Townshlp 15 North, Range 14 East, SBB&M in Mojave

National Preserve.

10. Access to the mine property is provided by approximately 8 miles of paved roads and 3.5

miles of unpaved roads from the Morning Star Mine Road to the Site, all within the Mojave
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National.Preserve managed by the NFS.

11. The two heap leach pads and pregnant solution pond for the Morning Star Mine addressed in.

this Order are located on unpatented lode mining claims currently held by Respondent, VGC,

12. The mine was init/ally operated as an underground mine, producing higl~-grade ore that was

processed off site. In 1984, the method of mining and processing was changed to an onsitc heap .

leach pad system. This system consiste~l of a lined heap leach pad (Pad No. I), which drained to a

lined pregnant solution pond (PSI;), and a gold recovery facility that included carbon columns. Pad

No. I is roughly 15 acres in size and contains approximately 1,215,171 tons ofmaterlal. In 1989, a

second lined heap leach pad (Pad No. 2) was constructed, This pad was constructed with a

modified solution storage and collection system integrated into the bottom of the pad (no gravity

drain). Pad No, 2 is roughly 13 acres in size and contains approximately 545,1"]7 tons of material.

13. With the cessation of processing operations in 1992, meteoric inflow added to the volume of.

solution impounded by the liner within Pad No, 2. As a consequence, the solution level within Pad

No. 2 rose and overtopped the liner in several locations following precipitation events.

Furthermore, it was observed that the liner for the PSP was no Icmgcr intacz. In addition, erosional

failures of the steep slopes associated with the heap leach pads wcrc observed. The potential for

these erosional failures to grow signific~tly and lead tosignificant failures within the heap leach

pads was high.

] 4. Water samples were collected from the bottom of the open pit, Pad No. I, the PSP, the leak

detection system for the PSP, the leachate �ollection system and leak detection system from Pad

No. 2 and standing water on the perimeter of Pad No. 2. Analyses confirmed that water from the

vicinity of the two pads and leachate contained w/thin the pads exceeded the Board’s discharge

limits for total cyanide and weak acid dissociable (WAD) cyanide. The maximum concentration

of total cyanide detected in surface water was 8.9 milligrarns per liter; the Board discharge limit

was 1.0 milligrams per l{ter. The maximum �oncentration of WAD cyanide detected in surface
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water was 2. I milligrams per liter; the Board’s discharge limit was .2 milligrams per liter,

15. The analysos of pad soil samples indicated devat~ levels of total and WAD cyan/d¢,

beryllium, cadmium, cobalt, copper, lead, molybdenum, and zinc. However, lead was the only

soil contaminant present at concentrations in cx_..e~_ s of regulatory standards, The maximum

concentration of lead deected in soil was 1,160 milligrams per kilogram; the California hazardous

waste total threshold limit concentration for lea¢l is 1,000 milligrams per kilogram,

16. NPS determined that these conditions posed a threat to the public health, welfare, or the

environment within the meaning of section 104(a)(1) of CERCLA, 42 U.S.C. § 9504(aX1), and as

a consequence, it initiated a time oritical removal action in 2002.

17. The Morning Star Mine is not listed or proposed for listing on the National Priorities List,

setforth at 40 C.F.R, Fart 300, Appendix B.

18. ’ On June 13, 2000 Responds. t, 4EM, a Nebraska corporation, entered into a Grant of -.

Exploration Rights and Option to Lease Agreement ("Lease") with VGC to lease heap leach Pads
I

No. I and No. 2 at the Morning Star Mine Site and to occupy other portions of the Site in order to

process the pad materials for sale as construction materials.

v. CONCLUSIONS OF LAW ANI~ DAET~~ATJ[ONS

Based on the Findings of Fact act forth above, and the Administrative Record supporting

this Removal Action, NPS makes the following Conclusions of Law and Determinations:

19. The Morning Star Mine Site’is a "facility" as defined in section I01 (9) of CERCLA, 42

u.s.c. § 9601(9).
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20. The contaminants found at the Site, as identified in the Findings of Fact above, include

"hazardous substance(s)" as defined by section 101 (14) of CERCLA, 42 U.S.C. § 9601(14),

21. Each Respondent is a "person" as defined in section 101(21) of CERCLA~ 42 U.S.C.

§ 9601(21).

22. Respondent VGC is the "owner" and/or an "operator" of the fadlity, as defined by section

301(20) of CERCLA, 42 U.S.C. § 9601(20), and within the meaning of section 107(a)(1) of

CERCLA, 42 U.S.CI § 9607(a)(1). Re.spond .ent VGC is therefore a responsible party under

section 107(a) of CERCLA, 42 U.S.C. § 9607(a), and is jointly and severally liable for

performance of response actions ~d for payment ofaU response costs incurred and to be incurred

atthe Site,

23. 4EM represents, and for the purposes of this Order, N’PS relies on those representations, that

it has conducted no activities On the Site that would m~ce it liable under CERCLA as of the

�ffcctive date set forth in Paragraph,107. However, by exercising its rights under the Lease with

VGC, 4EM might expose itself to liability as an owner, and/or operator, and/or re’ranger for

disposal, and/or transporter under section I07(a) of CERCLA, 42 U.S.C. § 9607(a).

24. The.conditions described in the Findings of Fact above constitute an actual or fl’n’eatened’

"~’elease" of a hazardous substance fzom the facility as defined by se~dons I01 (22) of CERCLA,

42 U.S.C. §.9601(22).

25. The Removal Actions required by this Order are necessary to protect the public health,

welfare, or the environmer~t, are in the public interest and are not inconsist~t with the NCP or

CERCLA.
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VI, ORDER

26. Bas~l upon the foregoing Findings of Fact, Conclusions of Law, Determinations, and the

Administrative Record for this Site, it is hereby ordered and agreed that Respondents shall comply

With the provisions of this Order including, but not limited to, all attachments to this Order, and’

all documents incorporated by reference into this Order.

VII. DESIGNATION OF PROJECT coORDINATOR
AND. ON-SC.ENE COORDINATOR

27. Respondent 4EM shall perform the Removal Action required by this Order and shall notify

NPS of the name and qualifications of ~e person who will be supervising the Work within 15

days of such person’s designation from time to time during the term of this Order. NPS retains.

the fight to disapprove of any, or all, silch persons.

28. Within 30 days after the Effective Date, Respondent .4EM shall designate a Project

Coordinator who shall be responsible for administration of all of the Respondent’s actions

required by the Order. Respondent shall submit the designated Coordinator’s name, addr~s,

telq?hone number, and qualifications to NPS. The Project Coordinator shall b© present at the Site

or readily available during Site Work. NPS retains the fight to disapprove of any Project

Coordinator named by the Respondent. If NPS disapproves of a selected Project Coordinator,

Respondent 4EM Company shall retain a different Project Coordinator and shall notify NPS of

that person’s name, address, telephone number, and qualifications within 30 days following NPS’

disapproval. Receipt by Respondent’s Project Coordinator of any notice or communication from

NPS relating to this Order shall �onstitute receipt by Respondent.

29. NPS has designated Peter (3uria, Chief, Emergency Response Section, EPA, Region 9, his

successor or designee, as its On-Scene Coordinator (osc). Respondents shall direct all

submissions to the OSC at U.S. EPA, Mail Code SFD-6, 75 Hawthorne St., San Francisco, CA

94105. The NPS has designated Larry Whalon as its Project Coordinator. All oorreslmndence
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directed to the NPS shell be sent to him at Mojave National Preserve, 222 E. Main Street, #202,

Barstow, CA 92311,

30. N’PS and 4EM shall have the fight, subject to Paragraph 28, to change their designated OSC

or Project Coordinators. Respondent shall notify N’PS 5 days before such a change is made. The

initial notification may be orally made bm a written notice shall promptly follow it.

31. The OSC shall be responsible for overseeing 4EM’s implementation of this Order. The

OSC shall have the authority vested in an OSC by the NCP, including the authority to hilt,

conduct, or direct any Work required by this .Order, or to direct any other removal action

undertaken at the Site. Absence-of the OSC from the Site shall not be cause for stoppage of Work

unless specifically directed by that person.

VIII. WORK TO BE PERFORMED

’ A. Work.plans and huplcrnentati.on

32. 4EM shall perform the Removal Action, on behalf of the Respondents, as specified in the

Work Plan(s), the Statement of Work, the EE/CA, the Action Memorandum and any relevant

orders from the Board. Within 45 days of the effective date oftlfis Order, 4EM shall submit for

NPS review, amendment and approval, a propos6d Work Plan(s), containing a SAP, as to how it

proposes to addresses all elements of the SOW. In addition to the provisions in the Work Plan(s),

4EM shall:

a. Provide evidence to NPS that all applicable County, State and federal permits and

licenses have been applied for and obtained, and all necessary employee training related to

hazardous substance handling has been conducted prior to commencement of the corresponding

activity to which such permit, license, and/or trairdn" g pertains. A list of such p.en-nits, licenses,

and training, along with a schedule for making application for the permits and licenses.and/or

providing the training, shall be provided in the Work Plan(s).

b. Prior to transporting any materials off-Site, provide written evidence to RIPS that my
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required road use and maintenance agreement has been obtained fxom the County.

c. Prior to commencement of on-Site Work, provide evidence that all appli~blc financial

guarantees have been obtained with named beneficiaries as directed by the NPS and other

applicable agencies.

d. Pursuant to the Endangered Species Act, prior to commencing any on-Site Work,

pr~sre a draR biological assessment for the NPS on the impacts, if any, on desert tortoise and on

any other species listed under the Endangered Species Act that may result from the Work and

implement mitigating measures for such Species in accordance with any Biological Opinion issued

by the U.S. Fish and Wildlife S~u’vice.

,. Construct and install measures for safe ingress and egress from the Site including storm

water managc,’ment s~uctures ~d road maintenance as p~ any agreement with the County.

f, Prior to transporting any materials off-Site, subndt Proof to N’PS that the Board has

reclassified the heap leach pad materials as Group C waste ot as unregulated, contingent on

processing the heap leach pad materials to meet Board-prescribed Standards.

g. Prior to transporffng any materials off-Site, provide information to NPS that

charactczizes cyanide and lead levels and their bioavailability in the Final Product so that NPS

may evsluate to what extent, if any, they may pose a threat to humans..

h. Prior to transporting any mats, rials off-Site, propose to NPS final clean up levels for

lead in soils in the Work Area assuming future recreational use of this area, utilizing total lead

analysis (EPA method 6010), Toxicity Characteristics Leaching Procedure (EPA method 131 I),

and/or any other currently applicable procedure. In addition, 4EM must agree to meet cyanide and

lead clean up levels det~nined by NPS and, at the discrc~on of NPS, must prcpa~ a plan for the

proper disposal and/or treatment of soft that contains cyanide and lead in concenlrations exceeding

those levels specified by NPS,

i. Prior to commencing any on-Site Work, provide information to NPS regarding potential

impacts of the Work on other natural and cultural resources in the Mojave Nationsl Preserve

("Park"), including how artificial lights, dust and noise arising from the Work will be mitigated to

minimize impacts on Park resources.
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33 Work Planfs): NPS may approve, disapprove, require revisions to, or modify the Work

Plan(s) within the Statement of Work set forth in Attachment A. IfYPS requires revisions,4EM

shall submit amendments to the Work Plan(s), containing such required revisions, within 30 days

of receipt of notification of the required revisions, Respondents sh~11 not commence arty on-Site

Work until NPS has approved the Work Plan(s) and shall not begin transporting mattaial

(including Final Product) off-Site until NPS has provided written aFproval for this activity. 4EM

shall implement each component of the Work Plan(s) as approved in writing by NPS in

accordance with the schedule approved by NPS. All Work rtxtuired under the Work Plan(s) and

any amendments shall be completed a,cording to the schedule approved in the Work Plan(s).

Once approved, or approved with modifications, the Work Plan(s), the schedule, and any

subsequent modifications shall be fully enforceable under this Order. 4EM shall notify NPS at

least 4g hours prior to performing any on-Site work pursuant to the approved Work Plan(s).

34. ~Ie~lth add Safety plan: In accorda_uce with the schedule in the Work Plan, and at least 90

days prior to implementing any on-Site activities, 4EM shall submit for N’PS review and comment

a plan’that ensures the protection of.all workers and the public health and safety during

performance of on-Site Work and off-Site transport of all material. Specifically, the plan shell
!

include proposed methods to monitor and protect workers from exposure to airborne

contaminants, including, but not limited to, particulates and lead, which exceed any applicable

regulatory standards. This plan shall be prepared in accordance with current EPA, NPS and State

of California law and guidance on human health and safety. In addition, the plan shall comply

with all current applicable Occupational Safety and Health Admimstration (OSHA) regulations

found at 29 C.FR, Part 1910. 4EM shall incorporate all changes to the plan recommended by the

NPS, and shall fully comply with the plan during the Removal Action.

35. ~al:it~Assm-ance ~d_S_~apling- All sampling and analyses performed, pursuant to this

Order shall conform to EPA direction, approval, and guidance regarding sampling, quality

assurance/quality con~ol ("QA/QC’), data validation, and chain of custody procedures and to any

requirements that the Board may impose. Respondents shall use the QA/QC procedures described
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in the EPA Region 9 "Sampling and Analysis Plan Guidance and Template, Version 2" March

2000. For long-term monitoring activities, EPA Order 5360.1, Change I, 1998, requires that data

collection activities conform to the requirements in American,National Standard ANSI/ASQC E4-

1994, Specifications and Guidelines for Quality Syaterna for Environmental Data Colleen’on and

Environmental Technology Programs. A Quality Assurance P~oject Plan (QAPP) must be

developed for the long-terra monitoring activities planned. The EPA guidance docurnmats, "EPA

Requirements for Quality Assurance Project Plans for Environmental Data Operations," (EPA

QA/R-5, Draft Final, October 1997), and"’Guidance for Quality Assurance Project Plans" (EPA

QA/G-5, February 1998) or any guidance that supersedes these documents shall be Used when

pr~aring the QAPP. These are available at www.epa.gov/qualityl/qatools.html. (Also see,

"Requirements for Non-EPA Organizations" at this website for a more complete discussion.) The

QAPP is to be approved by NPS. To provide quality assm’ance and maintain quality control, the

Respondents shall:

i.

o..
111.

Use only laboratories, including both on-Site and off-Site facilities, wb_/ch have a

documented Quality Assurance Program that complies with EPA guidance

document EPA QA/R.-5.

Ensure that the laboratory used by the Respondents for analyses performs

according to a method or methods deemed satisfactory to NFS and submits all

protocols to be used for analyses to NPS.

Ensure that NPS personnel and EPA’s authorized ropres©ntatives are allowed

access to the laboratory and personnel utilized by the Respondents for analyses.

Install, operate and maintain material sampling and analytic equipment at the Work

Area with the capability of providing confirmatory sampling that any materials,

prior to being transported oR-Site, meet the definition of Final Product. The

confirmatory sampling plan, on-Site testing/analytic equipment and off-Site quality

assurance laboratory facilities shall be shown to be in accordanceJcompliance with

EPA guidance, with specifications in the SOW and as approved by NPS prior to

installation and implementation.

Submit a plan for the handling, treatment and/or disposal of any material that fails
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to meet the definition of Final Product.

36. Monitoring and Confirmatory Samvlin~. Upon request by the NPS, 4EM shall have a

laboratory analyze samples submitted by the NPS for quality-assurance monitoring. 4EM shall

provide to the NPS the quality assurance/quality control procedures followed by all sampling

mares and laboratories performing data collection and/0r analysis. Upon request by the NPS,

4EM shall allow the N’PS or its authorized rclsresentati~;es to take split and/or duplicate samples of

any samples collected by 4EM while performing Work undo- this Order. The NPS shall have the

right to take any additional samples that it deems necessary.

37. Post-R~noval Site Control: In accordanc~ with the Work Plan schedule, or as otherwise

directed by the NPS, 4EM shall submit a proposal to the NPS, with copies to the Board, to DOc,.

and to the County, for post-r~noval Site controls consistent with section 300.415(I) of the NCP

and OSWER Directive 9360,2-02, Upon receiving approval fi, om NPS, 4EM shall implement

such controls and shall provide the N’PS, the Board, the Dec and the County, with docamientation

of all post-removal site conRol arran..gements.

38. Post-Removal Reclamation." 4EM shall submit, as a component of the proposal Work

Plan, a post-removal reclamation plan identifying measures to be taken in compliance with

applicable state and federal law, including the California Surface Mining Reclamation Act of

1975, Call Pub. Rcs. Code § 2710, et aeq., federal mining reclamation regulationsat 36 C.F.R.

Part 9A, and all other applicable mine site reclamation law, for the Work Area. This proposed

Reclamation Plan shall also be submitted to the County, and must be approved by NPS as well as

by the County pursuant to SMARA prior to commencing on-Site Work.

39. R~orting: Consistent with the schedule set forth in the Work Plan(s), 4EM shall submit

written progress reports to NPS concc.rning actions undertaken l~ursuant to this Order. These

reports shall d~crib¢ all significant developments during the Precexling period, including the

actions performed, elements of the Work Plan constructed and/or implemented and any problems
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encountered, analytical data received during the reporting period, and the develotm~ent~ and

construction anticipated during the next reporting period, including a schedule of actions to be

per/~ormed, anticipated problems, and planned resolutions of past or anticipated probl~as. The

reports shall document the volume of material that did not met the definition of Final Product and

the method in which it was handled. The reports shall also set forth by Izuckload, the names and

addresses of the transporting company and the truck driver, the truck identification number, the

date and time shipped and received, the amount (weight or volume) of material shipped from the

Site, means of shipping (bulk or container), its destination (including the names and addresses of

customers/users), the uses of the Final Product, and the results of all sampling of such materials,

by whomever it is performed. 4EM shall also provide, at least ten (10) days in advance, th©

names and locations of the customers/users other than concrete producers to whom the Final

Product will be dellvered and the.intendeduse(s) of the Final Product. As to concrete producers,

4EM shall provide such information as soon as it becomes available. 4EM shall submit an annual

summary on the effective date of this Order of all significant developments reported during the

precedh-ig year and provide anticipated production forecasts and an operating.schedule for the

subsequent annual period. ,.

40. Respondents who claim any interest in any portion of the Site shall, at least 30 days pidor

to the conveyance of any such claim, give written notice that the Site is subject to this Ordca, to the

proposed transferee and written notice to NPS o¢ the proposed Conveyance, including the name

and address of the proposed transferee. Respondents agree tO require any successor claimant to

comply with the immediately preceding sentence and to comply with Section IX (Site Access).

4 I. Wi~/in 60 days after completion of all Work required under the Work Plan and any

amendments required by NPS as provided herein, 4EM shall submit for NPS review and approval

a Final Report summarizing the actions taken to comply with this Order. The OSC may require

additional reporting requirements for all work to be performed thereaRer, including operation and

maintenance and post-removal Site control.. The Final Report shall include’a good faith esRmat¢

of total costs or a statement of actual costs incurred in complying with the Order, a listing of
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quantities and types of materials removed from the Site and handled on-Site, a discussion of

removal and disposal options considered for those materials, a listing of the ultimate destination

of those materials, a presentation of the analytical results of all sampling and analyses performed,

and accompanying appendices containing all relevant documentation generated during the

Removal Action, including manifests, shipping records, invoices, bitls, contracts, subcontracts,

project-related correspondence, and pmnits. The Final Report shaU also include the foUowing

certification signed by a person who supervised or directed the preparation of that r~x)rt:

Under penalty of law, I certify that to the best of my knowledge, after appropriate inquiri~

of all relevant persons involved in the preparation of the report, the information submitted

is true, accurate, and complete, I am aware that there are significant penalties for

submitting false information, including the possibility of fine and imprisonment for

knowing violations.

42..Waste Dist)osal:’ Any wastes disposed off-Site shall b¢ in accordance with local, state and,

federal law (including CERCLA § 121(d)(3)) and regulations, and only after providing NPS with

not less than 5 days written notic~ of any such proposed disposal, including the name and location

of the facility proposed to be used for such disposal: This obligation shall include but not be

limited tO items such as general construction debris, any materials or items encountered within or

below the heap leach pads and the PSP that do not qualify as Final Product, solvents and

lubricants, paints, shipping materials, tires, and equipmemt maintenance consumables.

IX,, SITE ACCE~

43. Respondents shall provide, and/or obtain, access to the Site and off-Site areas to which

access is necessary to impbment this Order. Such access shall be provided to NPS employees, its

contractors, agents, consultants, designees, representatives, and to EPA and State of California

representatives. Consistent with 4EM’s established heMth and safety procedures for the Work

Area, these individuals shall be permitted to move freely at the Work Area and appropriate off-
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Site areas, as specifically approved by NPS, in order to conduct actions that NPS determines to by

nec~sssry.

44. NPS will provide access to Park lands to employees, contractors, agents, Consultants, and

representatives of the State of California and Respondents to the extent such access is necessary to

implement this Order. NPS retains, however, all rights to condition or otherwise regulate such

access as needed to manage affected public lands consistent with CERCLA and all applicable

NPS requirements, policies, and procedures.

45. Notwithstanding any provision of this Order, DOI retains all of its access authorities and

rights, including enforcement authorities related thereto, ~der CERCLA and any other applicable

statutes or regulations.

X. ACC.E.~S TO INFORMATION

46.    Respondents shall provide to NPS, upon request, copies of all documents and information

within their possession or control Or, that of their contractors or agents relating to ,activities at the

Site or to the implementation of this Order, including, but not limited to, any agreement betwccu

4EM and VGC, sampling, analysis, chain of custody records, manifests, trucking logs, receipts,

reports, sample traffic routing, correspondence, or other documents or information related to the

Work and the Final Product. 4EM shall also make available to NPS, for purposes of investigation,

information gathering, or testimony, its employees, agents, or representatives with knowledge of

relevant facts concerning the performance of the Work and the Final Product.

47.    Respondents may assm’t business Confidentiality claims covering part or all of the

docum~ats or information submitted to NPS under this Order to the extent permitted by and in

accordance with Section 104(e)(7) of CERCLA, 42 U.S,C. § 9604(�)(7), and 43 C.F.R. § 2.15.

Documents or information determined to be confidential by NPS will be afforded the protection

specified in 43 C.F.R. Part 2~ If no claim of cdnfidentiality accompanies documents or

information when they arc submitted, or ifNPS has notified Respondents that the documents or
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information are not confid~tial under the standards of Section 104(e)(7) of CERCLA or 43

C,F.R. Part 2, the public may be given access to such documents or information without, further

notice to Respondents.

48.    Respondents may assert that certain documents, records and other information are

privileged under the attorney-client privilege or any other privilege recognized by federal law. If a

Respondent asserts such a privilege in lieu of providing documents, it shall provide NPS with the

following: I) the title of the document, record, or information; 2) the date of the do0.~nent,

record, or information; 3) the name and rifle of the author of the document, record, Or information;

4) the name and rifle of each addressee and recipient, 5) a description of the contents of the

document, record, or information; and 6) the privilege asserted by Respondent. However, no

documents, reports or other information created or generated pursuant to the req~irzments of this

Order shall be withheld or~ the grounds that they are privileged.

49. No claim of confidentiality shall be made with respect to any data, including, but not

limited to, all sampling, analytical, ..monitoring, hydrogeologi~:, scientific, ehenu.ical, physical, or

engineering data, or any other documents or information evidencing conditions at or around the

Site.

XI. RECORD RETENTION

S0. Until’ 10 years after Respondents’ receipt of NP$’ notification pursuartt to Section XXVIII’

(’Notice of Completion of Work), Respondents shall preserve and retain all non-identical copies of

records and documents (including records or documents in electronic form) now in their

possession or control or which come into their possession or �ontrol that relate in any manner to

the performance of the Work or the liability of any person under CERCLA with respect to the

Site, regardless of any corporate retention policy to the contrary, Respondents shall also instruct

their contractors and agents to preserve a11 documents, records, and information of whatever kind,

nature or description relating to performance of the Work until 10 years after Respondents’ receipt

of NPS’ notification pursuant to Section XXVIII (Notice of Completion).
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51. At the conclusion of this document retention period, Respondents shall notify NPS at least

90 days prior to the destruction of any such records or documents, and, upon request by NPS,

Respondents shall deliver any such records or documents to the requesting agency. Respondents

may assert that certain documents, records and other.information are privileged under the

attorney�client privilege or any other privilege recognized by federal law. If’a Respondent asserts

such a privilege, it shall provide NPS with the following: 1) the title of the document, record, or

information; 2) the date of the document, record, or information; 3) the name and title of the

author of the document, record, or information; 4) the name and title of each addressee and

recipient; 5) a dcscription of the subject of the document, record, or information; and 6) the

privilege asserted by Respondent. However, no documents, reports or other information created

or generated pursuant to the requirements of this Order shall be withheld on the grounds that they

are privileged.

52.    Each Respondent,hereby certifies individually that to the best of its knowledge and belief,

after thorough inquiry, it has not altered, mutilated, discarded, destroyed or otherwise disposed of

any redords, documents or other in fgrmation (other than identical copies) relating to its potential

liability regarding the Site since notification of potential liability by NPS or the State regarding the

Site and that it has fully complied with any and all NPS requests for information pursuant to

Sections I04(�) of CERCLA, 42 U.S,C. § 9604(e).

X~. COMPLIANCE WITH OTHER LAWS

53. Respondents shall l:~’form all actions required of them pursuant to this Order in

accordance with all applicable local, state, and fed~al laws and regulations. All on-Site actions

required pursuant to this Order shall aRain applicable or relevant and appropriate roquirern~nts

("ARARs") under fed~al environmental or state environmental or facility siting laws.

Respondents shall identify proposed ARARs in the Work Plan, consistent with the Action

Memorandum and the EE/CA, and upon approval of the Work Plan by NPS, shall comply with

such ARARs,
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xm. EMERGENCY RESPONSE AND NOTI~JCATION OF RELEASES

54, In the evc’nt of any action or occurrence during performance of the Work, which causes or

threatens a release of Waste Material from the Site that constitutes an ernergenay situation or may

present an immediate threat to public health or welfare or.the environm~mt, 4EM shall

immediately take all appropriate action. 4EM shall take these actiom in accordance with all

applicable provisions of this Order, including, but not limited to, the Health and Safety Plan, in

order to prevent, abate or minimize such release or endangerment caused or threatened by the

rclease. 4EM shall also immediately notify the NPS Project Coordinator and the OSC or, in the

event of his/her unavailability, 4EM shall notify the EPA Ernerg~ncy Response Office, Region IX,

at (415) 947-4400, of the incident or Site conditions. In the event that 4EM fails m .take

appropriate respome action as ~.equired by this Paragraph, and NPS or EPA takes such action

instead, 4EM’ shall reimbursc~ as Future Response Costs, th~ federal agencies for all costs of the

response action not inconsistent with the NCP pursuant to Section XlV (Reimbursement of

Cos~).

55,    Nothing in the preceding Par. agraph shall be deemed to limit any authority of the United

States to take, direct, or order all appropriate action to protect human health and the enviromc, nt

or to prevent, abate, or minimize an actual or threatened release of hazardous substances on, at, or

from the Site.

$6, In addition, in the event of any relcas© of a hazardous substance from the Sit.e, 4EM shall

immediately notify the NPS Project Coordinator, EPA’s Emcrgm’my Re~onse Oft~ce at (41 S) 947-

4400 and the National Response Ccnt~ at (800) 424-8802. 4EM shall submit a written report to

NPS within 7 days aft~ each release, setting forth the events that occurred and the m©asur~ taken

or to bc taken to mitigate any release or endangerment caused or threatened by the release and to

prevent the reoccurrence of such a release. This reporting requirement is in addition to, not in lieu

of, reporting under CERCI.~A section 103, 42 U.S.C. § 9603, and section 304 of the Emergency

Planning and Community Right-To-Know Act of 1986, 42 U.S.C. § I 1004.
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XIV. REI1VIBURSEMENT OF COSTS AND P,.BS.TORATION FUND

57. VGC is liable for all Past Response Costs incurred bythe United States through S=ptm’nb=r 30,

2004 totaling $1,016,707. Payment of Past Response Costs, including accrued intgre~ on the unpaid

balance, shall be made in instalhnents by Respondent 4EM~ onbohalfofRe~ondgnt VC-C, compute~1

st $1.00 p.er ton of Final Product sold in the preceding calendar year, within 30 day~ following the and

of each such year. 4EM shall provide an audited annual financial statgrncnt supporting this

calculation. If4EM has not paid the total Past Response Costs set forth above, plus accrued inmrcst,

within eight years from the commencemeat of on-Site Work provided in Section VIII, it shall make a

payment of any deficiency remah2ing.

58. Payment of Past Response Costs and of Future P,.e~pons¢ Costs shall be made using Electronic

Funds Transfer ("BFT") in accordance with current EFT proc~lures to be provided to Respond~ts by

NPS, and slmll b¢ accompanied by a statcmcat identifying the name and address of the party(ies)

making payment, and the name ofthc Morning Star Mine Site, Paymsut shall be made to the "DOI

Central Hazardous Materials Fund" by wife transfer to: 021030004 TREAS NYC, Beneficiary -

14110008, r~fercncing the Moming..Star Mine Site. At the time ofpaym~nt~ 4BM shall s~nd notice

that the payment has been made to Esther Vclasquez, Na~onal Business Ccnt~, BC-621 Collections

and Billing Branch, Denv~ Federal Center- Building 50, P.O. Box 25047, D~nvcr, CO 80225-0047,

to the NPS Project Coordinator and to the NPS Regional Financial Mauagemcnt Officer, I111

Jackson Street, Oakland, CA 94607. As all payments are made, I~,espondcnts shall notify, in writing:

Cascy Scott Padgctt
Office of the Solicitor, Dcpaxtm~t of the Interior
755 Parfet Street, Suite 151
Lakcwood, CO. 80215

And

l~ield Solicitor
Office of the Solicitor
I I 11 3ackson Street, Suite 735
Oakland, CA 94607
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59. Respondents are liable for all Future Response Costs, as defined, which are not inconsistent

with the NCP, Within forty-five (45) days of the effective date of this Order, respondent 4EM

shall make an initial payment to NPS of $75,000 as a deposit ag~dnst.which Future Response

Costs will be charged. Thereafter, on an annual calendar year basis, NPS will send 4EM a bill for "

Future Response Costs, supported by a cost summary, 4EM shall, within 30 days ofreceipt’of

each bill, remit payment in an amount sufficient to replenish the $75,000 deposit for Future

Response Costs. Before entering into any contracts with outside consultants by which FXttu.re

Response Costs would be incurred, NPS will discuss such proposed contracts with 4EM.

60. 4EM shall make paymonts, as provided below and in accordance with.instructions to be

provided separately, to the Natural Resource Damage Assessment and Restoration Fund

("NRDAR Fund") that will be available to NPS to restore, replace, or acquir� the �.quivalent of

those Park System Resources (as defined at 16 U-S.C § 19jj) that were injured by VGC and that

will not be addressed as apart of the Work under this order. Until the Removal Action has been

completed, or Until 4EM has paid a..total of $1,000,000, 4EM shall make a yearly contribution to

the NRDA.R Fund computed ;~t $0,75 per’ton of Final Product sold in the preceding year within 30
I

days following the end of each such year. 4EM shall provide an annum audited financial

statement supporting this calculation, If 4EM has not paid a total of $1,000,000 within eight

years from the commencement of on-Site Work provided in Section VIII, it shall make a payment

to the NRDAR Fund of any deficiency to bring the total to $I,000,000. NPS may withdraw

amounts from the NRDAR Fund from time to time for the purpose of implementing such

restoration activities.,

6 I, In the event that any payment under Paragraphs 57 through 60 is not made within 30 days

of the date when due, Respondents shall pay Interest on the unpaid balance. Payments of Interest

made under this Paragraph shall be in addition to such other remedies or sanctions available to the

United States by virtue of Respondents’ failure to make timely payments under this Section’,
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including but not lirn~te.~l to, payment of stipulated penalties pursuant to Section X’V]] of fl~is

Order.
/

62, A Respondent may dispute all or part of a bill for Furore Response Costs snbm/tted andre,

this Order, if it alleges that NPS has made an accounting error or that a cost item is inconsistent

with the NCP or this Order, If any dispute over costs is resolved before payment is due, the -

amount due will be adjusted as necessary. If the dispute is not resolved before payment is due,

Respondaut shall pay the full amount of the uncontested costs to NPS as specified in this Section

oft.his Order on or before the due date. Within the same time period, Respondent shall pay the

full amount of the contested costs into an interest-bearing escrow account, Respondent shall

simultaneously U-ansmit a copy of both checks to the persons listed in Paragraph 5g..Resp°ndent

shall ensure that the prevailing party or pa~ies in the dispute shall receive the amount upon which

they prevailed from the escrow account, including interest, within 10 days after the dispute is

resolved.

XV, D,,ISPUTE.RESOLUTION

63.    Unless oth~vis¢ expressly provided for in this Ordor,.the dispute resolution Frocedures of

this Section shall be the exclusive mechanism for resolving disputes arising under this Order. The

parties to this Order shall attempt to resolve, expeditiously and informally, any disagrc~aents

concerning this Order,

64. If either Respondent objects to any action taken by NPS pursuant to this Order, including

billings for Future Response Costs, such Respondent shall notify NPS in writing of its objection

¯ within 15 da~ of such action, unloss the objection has boon informally resolved, In disputing

Future Response Costs bills, such Respondent shall identify any contested costs and the basis of

its objection.
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65. The NPS and the Respondent shall within 15 days from r~ipt of the ~cspondent’s

written objections attempt to resolve the dispute through formal negotiations ("Negotiation

Period"). The Negotiation Period may be extendc~d at the sole discretion of NP$. The NPS

d~ision regarding an extension of the Negotiation Period shall not constitute an agency action

subject to dispute resolution or a final agency .action giving rise to judicial review,

66. Any agreement reached by NP$ and the Respondent pursuant to this Section shall be in

writing and shall, upon signature by the parties, be incorporatcxt into and b~ome an enforceable

part of this Order. If the Respondent and NPS are unable to reach an agreement within the

Negotiation Period, the Regional Director of the National Park Servia, Pacific West Region wil!

issue a written decision on the dispute to P, espond~at, The Respondent’s obligations under this

Order shall not be tolled by submission of any objection for dispute resolution under this. Section.

Following resolution of the dispute, as provided by this SectiOn, the Respondent shall fulfill the

requirement that was the subject of the dispute in accordance with the agrtmment reached or, if

there was no agreement, with the Regional Director’s decision.

XVI.    FORCE MAJE.L.r_RE
t

67. Respondents agree to perform all requirements applicable to each of them under this Ord~

Within the time limits establish~ under this Order, unless the performance is delay~l by a force

majeur~ For purposes of this Order, a force majeure is defined as any event arising from c.ames

beyond the control of Respondents or of any entity controlled by Respondents including, but not

limited to, their contractors and subcontractors, that delays or prevents performance of any

obligation under this Order despite Respondents’ best efforts to fulfill the obligation. For~

majcure does not include financial inability to complete the Work, increased cost of performance,

or inability to mcct any standards set forth in the Action Memorandum, the approved Work Plan

and any subsequent amendments to that Plan. Force majeure also does not include anything

related to the presence, absence, concentration, or value of minerals in the taflings piles, the costs

of extracting or concentrating such minerals, or anything that may affect the materials meeting the
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definition of Final Product.

68. If any event occurs or has oc~-urred that may delay the p~formance of any obligation under

this (Mdef, whcLher or not catmed by a force majeure event, Rcsp0ndent shall notify NPS orally

witkin two hours of when Respondent first knew that the ewmt might cause a delay. Within 5

days thcreaf~’, Respondent shall provide to NPS in writing an explanation and description of the

reasons for the dela~ the anticipated duration of the delay; all actions taken or. to be taken to

prevent or minimize the delay; a schedule for implementation of any measures to be taken to

prevent or mitigate the delay or the effect of the delay; Respondent’s rationale for attributing such

delay to a force majcure event if it intends to assert such a claim; and a statement as to whether, in

the opixdon of Respondent, such eyent may cause or contribute to an endangcrmera to public

health, welfare or the environment, Failure to cemply with the above requirements shall preclude

Respondent from asserting any claim of force majeur© for that event for the period of time of such

failure to comply and for any additional delay caused by such failure.

69. IfNPS agrees that the delay:or anticipated delay is attributable to a force majeure event,

the time for performance of the obligations ~nder rids Order that are affected by the force majettre

event will be eztended by NPS for such time as is necessary to complete those obligations. An

extension of the time for performance of the obligations affected by the force majeure event shall

not, of itself, extend the time for perforrnarlce of any other obligation. IfN’PS does not agree that

the delay or anticipated delay has been or will be caused by a force majeure event, NTS will notify

Respondent in writing of its decision. IfNTS agrees that the delay is attributable to a force

majenre event, Nps will notify Respondent in writing of the lengtti of the extension, if any, for

pea-refinance of the obligations affected by the force majeure event.

XVIL STIP_U_LAT~D pENALTIES

70: Respontlents shall be liable to NI’S .for stipulated penalties in the amounts sot forth in this

Sectionfor failure to comply with the requirements of this Order, as specified below, unless
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excused under Section XVI (Force Ma~cur~). "Compliance" by Respondents shall include

completion of the activities under this Order or the Work Plan or any other plan approved under-

this Order identified below in accordance with all applicable requirements of law, this Order, the

Work Plan, and any plans or other documents approved by NPS pursuant to this Order and within

the specified time schedules established by and approved under this Order, Respondents shall pay

any stipulated payments assessed under Paragraph 71, subsection iv, concerning annual amounts

of Final Product to bc r~m-ioved, into an interest bearing escrow account approved by NPS, which

will hold such amounts until eight years from the commvne~nent of on-Site Work provided in

Section VIii. NPS agrees that stipulated penalty amounts paid into this escrow account because of

such missed deadlines shall be returned to 4EM if ~e.Work is completed within ~ght yeats of the

commencement of on-Site Work provided in Section VIII. 4EM agrees that if it has not

completed the Work within eight years of commencement of on-Site Work provided in Section

VIII, all amounts, including accumulated interest, in this escrow account shall be paid to NPS in

accordance with instructions to be provided ,at that time,

7 I. ’ The following stipulated p~alties shall accrue per day for each .~hnajor milestone" that is

missed or ’=significant violation" by 4EM, as set forth in this Paragraph:
)

PenMtyP..erViolafio~PerDa¥

.$1,000

$ 4,000

$10,000

Period of NQnc~mpliance,

1st through 14th day

15th through 30th day

31 st day and beyond

The "major milestones" and, "significant violations" are as follows:

i. sampling and analysis of all material before it leaves the Site to confirm that it

meets "Final Product" definition,

ii. adherence to sampling protocols,

ill delivery of"Final Product" Only to those Who will use it in accordance with

risk assessment assumptions/coaditions as set forth in ~e approved Work



APR-06-2005 08:59 DEPT OF JUSTICE 415 944 G476     P,32

Plan(s),

iv, removal from the Site of the annual tonnage’of Final Product set forth in the

Work Plan(s),

v, compliance with any mitigation measures required for ESA purposes,

vi. Submittal of draR and revised Work Plans required by Paragraphs 32 and 3.3,

within the times set forth, in each of those Paragraphs, and

vii. Timely payment of all Response costs and amounts due to the NRDAR

Fund, pursuant to Secti0ns.XIV.

72. The following stipulated penalties shah accrue per violation per day for failure to submit

timely and adequate reports, plans, notices, information, certificates, assurances, or other written

documents, including those required by Paragraphs 32 through 42, 46, 50 through’ 52, 54, 56, 58,

95, 96,101, and 102:

p~nalW Per Violation Per.Day

$ 500

$1,500

$ 5,00O

Period of Noncompliaxtco

Ist through 14th day

15th through 30th day

31 st day and beyond

73. All penalties shah begin to accrue on the day after the complete performance is due or the

day a violation occurs, and shall continue to accrue through the final day o.f.the correddon of the

noncompliance or completion of the activity. However, stipulated pens]ties shall not accrue: .1)

with respect to a deficient submission under Section VIII (Work to be Performed), duringthe

period, if any, beginning on the 31 st day aRer NP S’ receipt of such submission until the date that

NP$ notifies ResPOndents of any deficiency; and 2) with respect to matters disputed under Section

¯ XV (Dispute Resolution), during the period, if any, beginning on the 21 st day after the

Negotiation Period begins until the date that the NPS Regional Director issues a final decision

reg.arding such dispute. Nothing herein shall prevent the simultaneous accrual of separate

penalties for separate violations of this Order.
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74, Following a Nps determination that Respondents have failed to comply with a

requirement of this Order, NPS may give Respondenta written notification of the failure and

describe the noncompliance. NPS may send Respondents a written demand for payment of the.

penalties, However, penalties shall accrue as provided in.the preceding Paragraph regardless of

whether NPS has notified Respondents of a violation,

75. All penalties accruing undc’r this Section, except for those penalties described in the

following Paragraph, shall be due and payable to NTS within 30 days of Respondents’ receipt

fi’om NPS of a demand for payment of the penalties, unless Respondents invoke the dispute

resolution proceMures under Section XV (’Dispute Resolution). All payments to NPS under this

Section shall be paid by certified or cashier’s check(s) made payable to "DOI Central Hazardous

Material Fund," shall indicate that the payment is for stipulated penalties, and shall be made in

accordtmcc with the notice provisions of Paragraph 58,

76. The payment ofpenaltiea shall not alter in any way Respondents’ obligation to complete

performance of the Work required under this Order,

77. Penalties shall continue to act--rue during any dispute resolution period, but need not be

paid until I 5 days aft= the disputG is resol~’ed by agreement or by receipt of the decision of the

Regional Director of NYS.

78. If Respondents fail to pay stipulated penalties when due, NPS may institute proceedings to

collect the penalties, as well as Interest. Respondents shall pay Interest on the unpaid balance,

which shall begin to accrue on the date of any demand for payment of penalties. Nothing in this

Order shall be construed as prohibiting, altering, or in any way limiting the ability of NPS to seek

any other remedies or sanctions available by virtue of Respondents’ violation of this Order or of

the statutes and regulations upon which it is based, including, but not limited to, penalties

pursuant to sections I06Co), 109 and 122(/) of CERCLA, 42 U.S.C. §§ 9606Co), 9609 and 9622(0,

and punitive damages pursuant to section I07(c)(3) of CERCLA, 42 U.S.C. § 9607(c)(3).
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Notwithstanding any other provision of this Section of this Order, NPS may, in its unreviewable

discretion, waive any portion of stipulated penalties that have ~crued to it pursuant to this Order.

XVIII. COVENANT NOT TO, SUE BY.I~IPS

79. In consideration of the actions that will be performed and the payments that will be made

by Respondents under the terms of this Order, and except as oth~rise specifically provided in

this Order, NPS covenants not to sue or to take administrative action against Respondents
¢

pursuant to sections I06 and 107(a) of CERCLA, 42 U,S,C, §§ 9606 and 9607(a), for

performance of the Work and for recovery of Past Response Costs and Future Response Costs.

This covenant not to sue, as toPast Response Costs, shall take effect ripen receipt by NPS of the

full amount of Past Response Costs due reader this Order and any Interest or Stipulated Penalties

due for failure to pay Past Response Costs as required by this Order. This covenant not to sue fis

to Work and Future Response Costs shall take effect upon the complete and satisfaaory

performance by Respondents of their obligations under this Omler, including, but not limited to,

payment of all Future Response Costs and all amounts required to be paid to the NRDAR Fund.

Tiff s covenant not to sue extends only to Respondents and is not intended to benefit any other

person.

XIX, R,~S=]~R, VATION OF RIGHTS

80. Except as specifically provided in this Order, nothing herein shall limit the power and

authority of DOI, orthe United States to take, direct, or order all actions necessary to protect

public heal .th, welfare, or the ~viroment or to prevent, abate, or minimize an actual or

thmatenezl release of hazardous substances, pollutants or contaminants, or hazardous or solid

waste on, at, or from the Site. Further, nothing herein shall prevent DOI or the United States from

seeking legal or equitable relief to enforce the terms of this Order, from taking other legal or

equitable action as they deem appropriate and necessary, or from requiring the Respondents in the

future to perform additional activities pursuant to CERCLA orany other applicable law, DOI
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and the United States reserve the right to bring an action agairmt Resl~ndents under s~tion 107 of

CERCLA, 42 U.S.C. § 9607, for recov~-y of any response costs incurred by the United States

related to this Order or the Site and not r~mbursed under this Order or for any costs resulting

from exacerbation by Respondents of existing contamination.

8 l. The covenant not to sue sot forth in Section XVIH above does not pertain to any matters

other than those expres.sly identified therein. The United States and DOI reserve, and this Order is

without prejudice to, all rights against Respondents.with respect to all other matters involving

each of them, including, but not limited to:

a. claims based on a failure by Respondents to meat an applicable requirement of

this Order,

b. liability for performance of response action other than the Work;.

c. criminal liability;

d. liability for damages for injury to, destruction of, or loss of natural resources,

and for the costs of any natural resource damage assessments;

e, liability arising f~.m the past, present, or future disposal, release or threat of

release,of Waste Materials outside of the Site; and

f. liability for costs incurred or to be incurr~i by the Agency for Toxic Substances

and Disease Registry related to the Site.

82. In the event NPS determines that 4EM has ceased irnplememtation of any portion of the

Work, is seriously or repeatedly deficient or late in its performance of.the Work, or is

¯ implementing the Work in a manner which may cause an endangerment to human health or the

environment, or if 4EM fails to maintain the bonds or other financial secmity requited by

Paragraph 96, NPS may assume the performance of all or any portion of the Work as NPS

determines necessary. 4EM may invoke the procedures set forth m Section XV (Dispute

Resolution) to dispute an NPS determination that takeover of the Work is warranted under this

Paragraph. Costs incurred by the United States in performing the Work pursuant to this Paragraph

shall be considered Future Response Costs that Respondents shall pay pursuant to Section X1v
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(Reimbursement of Costs and Escrow Fund), Notwithstanding any other provision of this Order,

the DOI and the United States retain all authority and reserve all fights to take any and all

response ac~ons authorized by law.

XX.    .COVENA~q’.r NOT TO SUE.BY RESPONDEN’.F$

83.    Respondents covenant not to sue and agree not to assort any claims or causes of action

against the United States, or its contractors or employees, w~th respe~--t to theWork, Past Response

Costs, Future Response Costs, or ~is Order, induding~but i~ot limited to:

a. any direct or indirect claim for reimbursement from the Hazardous Substance Sup~fund

established by 26 U,S.C. § 9507, based on sc~dons I06(b)(2), I07, 11’I, 112, or 113 of CERCLA,

42 U.S.C. §§ 9606(b)(2), 9607, 9611,9612, or 9613, or any other provision ofhw;

b. any claim arising out of response actions at or in connection withthv Site, including

any claim under the United States Constitution, the California Constitution, the Tucker Act, 2$

U.S.C. § 1491, the Equal Acce~ss to Justice Act, 28 U.S.C. § 2412, as amended, or at common

law; or

c. any claim against the United States pursuant to sections 107 or 113 of CERCLA, 42

U.S.C, §§ 9607 or 9613, relating to tho Site,

84. Except as provided in Paragraph 92, these covenants not to sue shall not apply in the event

the United States brings a cause of action or issues an order pursuant m the reservations set forth

in Paragraph 81, but only to the extent that Respondents’ claims arise from the same response

action, response costs, or damages that the United States is seeking pursuant to thc applicable

reservation.

85. Nothing in this Order shaU be deemed to constitmte approval or preauthorization of a claim

withinthe meaning of section 111 of CERCLA, 42 U.S.C. § 9611, or 40 C.F.R. § 300.700(d).
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XXI. OTHER CLAIMS

86,- By issuance of this Order, the United States and the N’P.S assume no liability for injuries or

damages to persons or property resulting from any acts or omissions of Respondents. The United

States and the NPS shall not be deemed a party to any contract entered into by the Respondents or

their directors, o~cers, employees, agents, successors, representatives, assigns, contractors, or

consultants in carrying out actions ptwsuant to this Order.

87. Except as expressly provided in Section XVHI (Covenant Not To Sue by NP.S), nothing in

this Order constitutes a satisfaction of or release fi’om any claim or cause of action against the

Respondents or any Person not a party, to this Order, for any liability such person may have under

CERCLA, other statutes, or the common law, including, but not limited to, any claims of the

United States for costs, damages and interest under sections 106(a) and 107(a)of CERCLA, 42

U.S.C. §§. 9606(a) and 9607(a).

88. This Order does not constitute a preauthorization of funds under section 111 (a)(2) of

CERCLA, 42 U.S.C. § 961 l(a)(2).~Fhe Respondents waive any clsim to payment under sections

106(b), 111, and 112 of CERCLA, 42 U.S.C. §§ 9606Co), 9611, and 9612, against the United

States or the Hazardous Substance Super’fund arising out of any action performed under this

Order.

89. No action or decision by DOI or the United States pursuant to this order shall give rise to

any fight to judicial .review except as set forth in section 1130a) of CERCLA, 42 U.S.C. §

96130a).

XXII. COMTRIBUTION PROTECTION

90. With regard to claims for contribution against Respondents for matters addressed in this

Order, the Parties hereto agree that Respondents are entitled to protection from contribution

actions or claims to the extent provided by section 113(t)(2) and 122(hX4) of CERCLA, 42
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U.S.C. § § 96I 3(0(2) and 9622(h)(4). For purposes of this Paragraph, the matters addressed in

this Order are’.

a. NPS’ Past Response Costs in connection with the Site’,

b. NPS’ Future Response Costs in connection with this Order; and

c. At1 costs of implementing the Work performed under this Order.

9 I. Nothing in this Order preclud.cs the United States or the Respondents from asscrtin, g any

claims, causes of action or demands against any persons not parties to this Order for

inden’m.ification, contribution, or cost recovery.

XXIII. INDEMNIFICATION

92.    Each Respondent shall indemnify, save and hold harmless the United States, its officials,

agents, contractors, subcontractors, employees and representatives from any and all claims or

causes of action arising from, or on account of, negligent or other wrongful acts or omissions by it

and its’ officers, directors, employee.s, agents, contractors, or subcontractors, in carrying out

actions pursuant to this Order. In addition, each Respondent agrees to pay the United State, s all

costs incurred by the Unimd States including, but not limited to, attorneys fees and other expenses

of litigation and settlement, arising from or on account of claims made agaimt the United States

based on negligent or other wrongful acts or omissions of that Respondent, its officers, directors,

employees, agents, contractors, subcontractors and any persons acting on thdr behalf or under

their control, in carrying out activities pursuant to this Order. The United States shall not be held

out as a party to any contract entered into by or on behalf of Respondents in carrying out activities

pursuant to this Order. Neither Respondents nor any such contractor shall be considered an agent

of the United States.

93, The United States shall give Respondents notice of any claim for which the United States

plans to sock indernnification pursuant to this Section and shall consult with Respondents prior to

settling such claim.
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94,    Respondents waive all claims against ’the United States for damages or reimbursement or

for set-offof any payments made or to be made to the United States, arising fzom or On account of

any contract, agreement, or arrangement between Respondents and any person for performance of

Work on or relating to the Site, including, but not limited to, claims on account of �onstruclJon

delays. In addition, Respondents..shall inden’mify and hold harmless the United States with

respect to any and all claims for damages or reimbursement arising from or on account of any

contract, agl’~’ment, or an’angement between Respondents and any person for performance of

Work on or relating to the Site, including, but not limited to, claims on account of construction

delays.

XXW. INSURANCE

95. Ar least 7 days prior to commencing any on-Site Work under this Orderi 4EM shall secure,

and shall maintain for the duration of this Order, �omprehensive gen~’al liability insur~ce and

automobile insurance with limits of.three million dollars, professional and contractors pollution

liability insurance with limits of three million dollars, combined single limit n .m’ning the United

States and its employees as additional insu~ds. Within the same time period, 4EM shall pz’ovide

NPS with certificates of such insurance and a copy of each insurance policy, If 4EM demonstrates

by evidence satisfactory to NPS that any contractor or subcontractor maintains insurance

equivalent to that described above, or insurance covering some or all of the same risks but in an

equal or lesser amount, then 4EM need provide only that portion of the insurance described above

which is not maintained by such contractor or subconn’actor.

XXV. FINANCIAL ASSURANCE

96. In accordance with the schedule set forth in the Work Plan and no less than 90 days prior to

commencing on-Site work, 4ENI shall establish and maintain financial security in the amount of

$1,097,407, by posting performance and payment surety bonds or some other financial assurance.
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instrument approved by NPS, guaranteeing performance of the Work. The bonds and the bond

terms, or other financial assurance instrument, shall be approved by NPS prior to exertion by

Respondents, and the bonds or financial assurance instrument shall name NPS as the obligce. The

bonds shall be kept in place until the Work to be performed in Section vii] has been fully

implemented and all payments required by Scion XIV have been made. As provided by

California law, the RWQCB, D0C and County may be named as secondary beneficiaries of the

financial security to the extent their respective requirements are part of the Work. In the event that

NPS, or another agency, assumes performance of a portion or of all the Work pursuant to

Paragraph 82, it may draw on the bonds or other financial security required by Section XXV.

97.    If, aRcr the Effective Date, 4EM can demonstrate to the N’PS that the estimated cost to

complete the remaining Work has diminished below the amount set forth in the preceding

Paragraph 96 and all payments are current, 4EM may, on any anniversary date of the financial

assurance, or at any other time agreed to by the Parties, reduce the amount of the financial security

provided under this Section to the estimated cost of the remaining Work to be performed. 4EM

shall shbmit a proposal for such r~..uction to NPS, in accordance with the requirements of this

Section, and may reduce the amount of the security only upon al~roval by NPS. If the NPS-

approved engineer’s cost estimate for the Work exceeds the amount set forth in the preceding

Paragraph, NPS may require 4EM to increase within 30 days the amount of the security to equal

the estimated cost of the remaining Work to be performed. In the event of a dispute, 4EM shall

increase or may reduce the amount of the security in accordance with the written decision

resolving the dispute, within 30 days of receipt of such decision.

XXVI, MODIFICATIONS

98. Modifications to the SOW, the Work Plan, or any schedule may be made in Writing by

mutualagreement of the parties,
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99. If 4EM see.ks tx’nnission to deviate flora any approved Work Plan or schedule or the

Statement of Work, 4EM’s Project Coordinator shall submit a written re.quest to the Project

Coordinator and th¢OSC outlining the proposed Work Plan modification and its basis,

100. No informal advice, guidanc¢, suggestion, or comment by NPS regarding reports, plans,

specifications, schedules, or any other writing submitted by 4EM shall reli~ 4EM of its

obligations to obtain such formal approval as may be required by this Order, and tocomply with

all requirements of this 0rdcr unless it is formally modified.

,~0CVI]. ADDITIONAL REMOVAL’ACTION

101. IfNPS determines that additional removal actions not included in an approved plan are’

necessary to protect public health, welfare, or the environment, NPS will notify Respondents of

that det¢’rraination. Uni¢ss otherwise stated by N’PS, within 30 days ofrec*ipt of notice fr0m NPS

that additional removal actions are necessary to prota~’t public health, welfare, or the environment,

Respondents shall submit for approval by N-PS a Work Plan for the additional removal actions.

However, if4EM contends that its actions have not contributed to the condition(s) that have

caused NPS to dacerraine that additions1 removal actions arc nece.ssary, thtm it must notify N’PS of

this contention within l 0 days of the receipt of notice from NPS and the provisions of Section X’V.

(Dispute Resolution) shall apply. The Work Plan for additional removai actions shall conformto

the applicable requircmoats of Section Vlll (Work to Be P~rformed) of this Ord¢r. Upbn NPS

approval of the plan, Respondents shaU impla~a~tt the plan for additional reraoval actions in

accordance with the provisions and schedule contained therein, NPS reserves the right to conduct

any work itself at any point, to seek reimbursement from Respondents, and/or to seek any other

appropriate relief.
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~VIII. NOTICE OF COMPLETION

102. When NFS determines, after NPS review of all Final Reports, that the R~nov~l Action has

been fully performed in accordance with tiffs Order,. with the exception of any continuing

obligations required by this Ord~, including continued operation and maintenance of a tr~atrngnt .

system for the edit and tellings containment system, as well as post-removal Site controls and

record retention, NPS will provide notice to the Respondents. IfNPS determines that any aspect

of the Removal Action has not be~n completed in accordance with this Order, NPS will notify the

Respondents, provide a list of the deficiencies, and 1¢quir© that 4EM modify the Work Plan if

appropriate in order to correct such deficiencies. 4EM shall implement the modified Work Plan,

as approved by NPS, and shall submit a modified Fina/Report in accordance with the NPS notice.

Failure by 4EM to implement the approved modified Work Plan shall bca violation of this Order.

XXIX. SEVER,ABILITY

103. If a court issues an order that invalidates any’ provision of this Order or finds that

R~pondents have sufficient cause not to comply with one or more provisions of this Order,

Respondents shall remain bound to comply with all provisions of this Order not invalidated Or

determined to be subject to a sufficient cause defense by the court’s order,

104. This Order and its appendices constitute the final, complete and exclusive agregment and

understanding among the Parties with respect to the settlement embodied in’this Order, The

parties acknowledge that there are no representations, agreements or understandings relating to the

settlement other than those expressly contained in this Order.
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XXX. INCORPORATION~BY REFERENCE

105. The following are incorporated into and are enforceable parts of.~his Order:

EE/CA and Action Memorandum

Statement of Work (Attachment A)

Work Plan(s)

107. This Order shaU be effective 10 days aRer the .Order is signed by both NPS and the United

States Department of Justice. The ~mdersigned repl~sentative of each Respondent certifies that

he or she is fully authoriz©d to enter into the terms and conditions of this Order and to bind that

Respondent to this document.

[SIGNATURES ON NEXT PAGE]
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Agreed this ’~" day of~ 200~

Vanderbilt Gold Corporation.s,      
By:    
Title: President

Agreed this~_[[ day of ~e~v, 2004.

Mineral, Metal & Mining Management, Ltd., a Ncbrm~ka Limited Partnership

By: Min                                                               pany, General Parmer
By:                                
Title: President

’..,. It is so ORDERED and Agreed this.~_:.22 day of,~.2005

By: ’~                        

Sue E. Masica
Associate Director
Park Planning, Facilities and Lands

National Park Service

By:
    chael Concur

 A:sociate DirectorNatural Resources Stewardship and Science
National Park Service

Regional S~ieitujr

Dep~By:
W.B.a3~nFisherow
Depu~y/Chlef

atal Enforcement SectionEnvironmal
Env±ro~ment and Natural Resource8 Divlsion
Dapar~ment of JusClce
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ATTACHMENT A

STATEMENT OF WORK (SOW)

4EM REMOVAL PROJECT - MORNING STAR MINE SITE

h SITE HISTORY AND BACKGROUND

The Morning Star Mine Site contains an inactive open pit gold mine. The open pit and related waste
dumps, heap leach operations, and facilities are located on the eastern slope of the Ivanpah Mounts, ins in
Section 28 of Township 15 North, Range 14 East, San Bernardino Baseline and Mez’idian in the Mojave
National Preserve. Approximately 3-I/2 miles of unpaved roads provide access to the Site, across public
land managed by the N-PS. The two heap leach pads and pregnant solution pond at the Morning Star Mine
Site, which are addressed in this Order, are located on, t mpat~t~d lode mining claims currently held by
Kcsportdent, Vand~rbilt Gold Corporation ("VGC C1mrn"). Mineral, Metal & Mining Managcm~t
Company ("4EM") has leased the heap leach pads which arc the subject of.this SOW from VGC, with the
right to occupy other portions of the VGC Property for operations as described in this SOW.

The mine was inilially operated as an underground mine, producing high-grade ore that was’ processed off
site. In 1984, the method of mining and processing was changed to an onsite heap leach pad system.
This system consisted of a lined heap leach pad (Pad No. 1) that drain~l to a lined pregnant solution
pond, and a gold recovery facility that included carbon colunms. Pad number 1 is roughly 15 acres in size
and contains approximately 1,215,171 tons of material. In 1989, a second heap le~ch pad (Pad No. 2) was
constructed. This pad was constructed with a modified solution storage and colleclion system integrated
into the bottom of the pad (no gravity’dmin). Pad No. 2 is roughly 13 acres .in size and contains
approximately 545.177 tons of material.

Meteoric inflow continually added m the volume of solution impounded by liner within Pad No. 2, with
the cessation of processing operations in 1992. The solution level within Pad No, 2 rose mad overtopped
the liner at several locations following precipitation events. Furthermore, it was observed that the liner
for the pregnant pond solution was no longer compeWn.t. In addition, erosion failures of the steep slopes
associated with the heap leach pads were observed. The potcnti.a! for these erosion failures to grow and
lead to failures within the heap leach pads was considered "high".

Water samples were collected from the bottom of the open pit, Pad No. I, the pregnant solution pond, the
leak detcctiou system for the pregnant solution pond, the leachate collection syst~ra and leak detection
system Rein Pad No: 2, and standing water on the perimeter of Pad No. 2. Analyses confurmed that water
from the vicinity of the two pads and lcachatc contained within ~e pads excceaied the Regional Water
Quality Control Board (KWQCB) discharge limits for total cyanide or weak acid dissociable (WAD)
cyanide. The maximum concentration of total cyanide detected in surface water was 8.9 milligrams per
liter; while the RWQCB’s discharge limit was 1.0 milligrams per liter. The maximum concentration of
WAD cyanide detected in surface water was 2.1 milligrams per liter; while the RWQCB’s .discharge limit
was .2 milligrams per liter.

The analyses of soil samples indicated elevated levels of total and WAD cyanide, beryllium, cadmium,
chromium, cobalt) copper, lead, molybddnum, and zinc. However, lead was the only soil contaminant
present at concentrations in excess of regulatory standards. The maximum concentration of lead detected
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A~chm~t A

Statement of Work
Mineral, Metal, & Mining Management Comp. a.~,

Removal Action
Morning Star Mine

in soil was 1,160 milligrams per kilogram (the California total threshold limit concentration is 1,000
milligrams per kilogram). NPS detertmned that conditions involving the threatened release of cyanide
solutions constituted an imminent and substantial endangerment to public health, welfare, or the
environment within the meaning of sections 104(a)(1) and 106(a) of CERCLA, 42 U.S.C. §§ 9604(a)(1)
and 9606(a), and implemented a removal action in 2002. The Morning Star Mine is not listed or proposed
for listing on the National Priorities List, set forth at 40 C.F.R. Part 300, Appendix B.

II. PURPOSE - OVERVIEW

This Statement of Workdefmes the objectives and scope of work that are involved in fulfilling the
requirements of the Administrative Order on Consent, The purpose of the work described herein is to
developand implement a response action to address the release or threat of release of hazardous
substances at the Site through the detoxification and reraoval of reclassified heap leach material for sale
off the mine site, as E po2zolan product, The heap leach pads and solution storage pond disturbance areas
Will be reclaimed, recontoured, and revegctated upon completion of removal oft he pad material. U.S.
Department of the Interior National Park Service (NPS) prepared an Action Memorandum specifying that
the mitigation/reclamation of the site by detoxitXeation, r~lassification, crushing, processing, and hauling
all heap leach pad material off site hy utilizing the material as a beneficial reuse product Oo~.olan) in
cement is the Preferred Alternative for longTterm cleanup of the hazards to human health and the
environment represented by the Site. Tb_is includes the detoxification and reclassificafion of heap leach
material from Group B mining waste to Croup C or unregulated mining waste through treatment and
subsequent sampling and verification procedures reviewed and approved by the Regional Water Quality
Control Board, Lahontan Region. Work required includ.es detoxification and roclassificat/on of the liquid
and solid fractions of the material contained within the two heap leach pads and solution storage t~ond.
Upon verification of detoxification and reclassification of the mining waste by the P~egional Water
Quality Control Board, Lahontan Region, the Respond~mt proposes to beneficiaUy reuse the heap leach
material as an additive to cement. The material will be ~axmhed, processed, sampled, analyzed for
�o rnpliance with the criteria identified in Section RI.C of this Statement of Work, and as established in
accordance with Paragraph 32 of the Administrative Order on Consent, prior to removal off site.

7.

The Respondent shall ~epare and submit to the U-S. Department of the Interior, Natibnal Park Service
for amendment and approval a Work Plan(s), consistent with this SOW, describing in detail how the
R¢spondent shall impl©ment the beneficial reuse of the heap malefic1, how the work wilI be performed,
and how removal action criteria such as methods of detoxification and reclassification, schcdules,.and
personnel responsibilities will be determined.

The Work Plan(s) required may be amended and/or supplemented by subsequent Plans submitted to ~hc
NPS for review and approval before implementation.
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HI. REMOVAL ACTION WORK PLAN

The respondent shall prepare and submit to the NPS a draft Work Plan, which may be in one or more
parts. The Work Plan must include at a mimmum the following elements:

A° PROYECT OVERVIEW
1, Background
2. ARARS

C*

A preliminary list of ~LARs has been identified in the EE/CA. Respondent shall provide a list of
specific ARARs in the Work Plan that will address the scope of its removal action. The
Respondent must specify in the Work Plan how the applicable or relevant and appropriate
requirements (AR.ARs) will be complied with during and after the implernentation of the
Removal Action to the extent practicable under the exigencies of the situation and within the
scope of this action. The Respondent shall also provide the means by which it intends to meet the
obligations as described m Section VllI Work to be Performed) of the AOC.

PROJECT MANAGEMENT
1. Personnel - The Work Plan must identify the key personnel with 4EM and its prime
contractor(s) managing the project,
2. Project Schedule

OPERATIONS
1, Mobilization plan

a. Personnel
b. Equipment - TheWork Plan must also id6ntif7 specific equipment required to meet
construction spec!fications
c, Facilities
d. Work areas
e. Project maps

4EM shall provide descriptions, including maps, of the Sits and the work areas, utility
corridors, fueling areas, and maintenance areas. Plan maps shall delineate the leased area
and claim areas. Facilities outside of th.¢ leased area to be used by 4EM (the valley wells
and pipeline, well access road, and the site access road) shall be indicated,

2. Safety and Security
a. Personnel certification
b, Health and Safety Plan - must conibrrn to OSHA Standards 29 CFR 1910.120 App, C
c. Site security

Security shall be maintained at the Site and the work plan must describe in general the
plans for maintaining security: NPS employees end their representatives and contractors
will have access to the site at all times during this proj eel The purpose for access may
include but not be limited to inaplement reclamation activities at other locations on the
Site and to cor~duct inspection of this Action.

d.    Decontamination
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Methods to protect human health and the ¢nviroranont must be addressed. Liquids and
solid material exceeding waste discharge limits shall not be transported or tracked off
lined containment. Decontamination procedures for personnd on-site shall be addressed
in this section. Decontamination procedures for all equipment used on-site shall be listed.
Disposal of decontaminatior~ materials shall be addressed. Criteria for release of
equipment off-site shall be addressed.

3. Leach pile dctoxification
a. Procedures
b. Sampling - describe here and include details in Site Sampling and Analysis Plan

The purpose for the drilling program on the heap leach pads is to determine the
effecti~;eness of the cyanide detoxificafion program for the solid and liquid fraction of the
pads. h addition to inclusion in tlm Site Sampling and Analysis, Plan 4 EM shall develop
and submit a work plan to the Lahontan Reffional Water Qualily Control Board for
approval.

4. Declassification procedure

5. Leach Pile Rock Processing
a. Procedures
b. Engineering controls

Controls that assure no release of materials or contaminants to the work area and/or off-
s/re occurs shall be addressed in this section. Mcastu’cs for stabilization and eros/on
control will be impls~mented as necessary to prevent slope failures or material migration
off-site prior to implementing the removal action.

1. Containment
2, Dust suppression
3, Erosion.control.
4. Storm water management
5. Quality assurance - Engineering testing methods, procedures and frequencies
must be described in the Work Plan.

Sampling - describe hcr¢ and include details in a Site Sampling and Analysis Plan

Respondent shall include plans for continuous sampling of crushed product prior to
eakipmcnt off site in the Site Sampling Plan including:
¯ Lifetime of the project;
¯ Rate of production on a b/weekly or monthly basis, based on any computed data; and
¯ Frequency of shipment.

The product stream is to be sampled using a sampling rate, schedule and technique to
ved£y the nature of mate’rial being hauled off site as a Group C or unregulated mat~-r/al
for sale off the mine site. 4EM shall use either an automatic sampling device or collect
grab samples at a designated sampling port. 4EM shall idcnKfy the specific constituents
that vrill be analyzed and indicate their respective analytical technique and their
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respective levels of detection. Additionally, 4EM shall make provisions for sending
samples to an approved off-site laboratory at a regular interval for quality con~01
purposes and to determine the accuracy of on-site analytical methods. The frequency for
off-site laboratory samples and the frequency for analyzing blanks will be approved by
the NPS.

If field test kits are to be used to indicate the presen0e of cyanide, 4EM must indicate the
field test kit intended for us.e, and also indicate the method used for cyanide
quantification. 4EM must provide product literature and adequate documentation to
justify its field kit selection process. 4EM must make provisions for sending samples to
an off-site laboratory for analysis of samples at a regular interval, acceptable to the NPS,

The l~moval Action Continuous Sampling Program shall include human health-based
criteria for cyanide and the Title 22 metals, which shall be based on exposure .to the
pozzolan product during handling and use at a concrete batch plant or after incorporation
into concrete. The Removal Action Continuous Sampling Program shall includ~
provisions for the handling of crushed product that fails to meet the human health-based
criteria for cyanide or the Title 22 metals. This contingency plan shall describe how the

¯ product stream will be diverted, handled and redirected for either additional ~a(~ncnt or
appropriate disposal.

¯ 5. Materials Handling and Storage
Areas designated for temporary stockpiling of materials, vehicle maintenance areas, and
product storage ar~s shall be.identified. Maps depicting haul routes, stoclq)ile areas,
work areas, etc. shall be provided.

7. Site Traffic and Transportation

Off-site transportation and destination(s) information of reclassified material must be
provided to the NFS 10 days prior ro delivery; shipping or hauling. Off-sire road
conditions, intermittent repairs, and pear-project repair of roads utilized by 4EM are the
responsibility of 4EM.

Routing from the Site through the Mojave National Preserve shall be identified in the
Work Plan. Any required permits, including operating restrictions and requiremc~ats;
shall be obtained from hhe appropriate agency(ies). 4EM shall submit documentation
from San Bcrnardino County regarding use and maintenance Of roads maintained by the
County.

a. Site Traffic Plan
b. Site Transportation Plan

8. Processed Material Reuse Plan

9. Leachatc,and Leachate Lindr Processing

Method of mat,-rials handling for leachate and heap leach pad materials prior to, during treatment,
and following detoxification must be described. This section shall include declassification



DEPT OF JUSTICE 415 944 6476     P.50
Attachn~nt A

Statement of Work
Mineral, Metal, & Mining Management Company

Removal Action
Morning Star Mine

handling methods and equipment to be used for mamrial loading, moving, crushing~ separating,
transferring, loading for transport, and weighing.

a. Removal
.b, Sampling- describe here and include devils in Site Sampling and Analysis Plan
c. Disposal

The plan shall describe the name and location of RCRA facilities to be used for
off-site disposal of pad and pond liners and other debris gen~ated as a result of
this Action
1. Pretreatment
2. Disposalfacilities

QUALITY ASSURANCE

.

The Site Quality Assurance Project Plan andSite Sampling and Analysis Plan must conform
to Paragraph 35 of the Administrative Order on Consent and to EPA guidelines for Quality
Assurance Plan and Sa~,pling Plan preparatio~ E, PA Rezion 9 Guidance may be found on
the web at: ww~v.epa.~ov/re~on9/qa/fiel&i~mo.htrrd National Guidance at: wvc~.epa.gov

Site Quaiity  surance Project Plaz (QAPP)

A Quality Assurance Plan will be developed for the Leach Pad Drilling Program and the Removal
ACtion Continuous Sampling Program and the Post-Operation Sampling and Remcdiaiion. The
QualityAssurance Plan will include Data Quality Objectives (EPA Guidance: G.4 Guidance for
Dev.e. loping Data Quality Objectives for Environmental Sampling) for each sampling scheme and
statistical methods for the asS~’ssment of the &,ta collected.

2. Site Sampling and Analysis Plan - include post-detoxi/ication sampling, l©achat¢ sampling,
continuous product sampling, post-operation sampling.

E. POST-OPEI~TION ACTIVITIES

The purpose ofpost~operation s~pling is to det~mine ~e nature and extent, if any, of
contaalination remaining under the footprint o.f the heap leach pads and pregnant solution pond.
Respondent shall include post-removal sampling in the Site Sampling and Analysis Plan
includinglocation, schedule and rationale for ,,~ampling soft mad groundwater. Respondent shall
submit a work plan to address ~ontingency measures if contamination is found at the conclusion
of operations. The work plan shall include soil and groundwater action levels and
handling/disposal methods reflecting the results of analyses. Constituents of concern include, but
are not lirnited to, As, Cd, Pb, Total and WAD cyanide.

1. Leach pad sampling - describe here and include details in a Site Sampling and Analysis Plan.

Soils within the disturbance footprint of the two heap leach pads and pregnant solution pond must
be investigated for the presence of cyanide and other chemicals of concern identified previously
after removal of their liners but before initiation cf reclamation. 4EM shall include a sampling
protocol for these disturbance areas in addition to the other sampling programs identified in the
Site Sampling and Analysis Plan. The sampling protocol will identify the contaminants to be
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analy’zed, soil screening levels, anticipated san~ple locations and depths and a oontingency plan if
soil s~eening levels arc not met.

2. Remediation Work Plan

3.. Disposal
a. Pr~treatme~t
b. Disposal facilities

4, Restoration
a. Grading
b. Erosion control
c. R~vegemtion

5. Operation and Maintenance Plan for Restoration Measures
Respondent shall also provide a management plan for tho use and
decommissioning/abandonment of existing water supply wells used for the projcot,
utilities, and operatiorml f~iliti~.

’7
TOTAL P. 51


